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Response to Amendment 

1 . Applicant's request for reconsideration of the finality of the rejection of the last 
Office action is persuasive and, therefore, the finality of that action is withdrawn. 

Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

2. Claims 1, 2, 7, 9, 14-16 are rejected under 35 U.S.C. 102(e) as being anticipated 
by Carter etal (6,554,781 B1). 

Carter et al disclose a spinal monitor apparatus and further disclose an elongated 
member adapted to be disposed longitudinally adjacent to the patient's spine and 
further adapted to be flexible in the midsagittal plane and substantially inflexible in the 
frontal plane; a first sensor mounted to the elongated member and disposed to monitor 
flexion and extension motion of the patient's spine in the midsagittal plane; a second 
sensor mounted to the elongated member and disposed to monitor lateral motion of the 
patient's spine in the frontal plane; the first sensor includes at least one strain gage; the 
elongated member includes a blade having a width in the fontal plane and a thickness in 
the midsagittal plane, wherein the width is greater than the thickness; the first sensor is 
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adapted to be disposed along the patient's spine at approximately the location of the 1 st 
sacral vertebrae; and the second sensor remains substantially stationary in the frontal 
plane during lateral motion of the patient's spine in the frontal plane. See Figures 20 
and 21; Column 11, lines 30-37 and 55-59; and Column 17, lines 16-65. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and' 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 4 and 6 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Carter et al (6,554,781 B1) as applied to claim 1 above, and further in view of Curchod 
(5,826,578). 

Carter et al, as discussed above, disclose a means for measuring spinal motion, 
but fail to disclose the use of an optical sensor. 

Curchod discloses a motion measurement apparatus and further disclose the use 
of an optical sensor; and moving a cursor based on the obtained movements. See 
Column 4, lines 11-15; and Figures 8Aand B. 

Since Carter et al disclose the use of wear resistant sensors, it would have been 
obvious to one of ordinary skill in the art at the time the invention was made to modify 
the device of Carter et al to utilize an optical sensor to monitor motion, as per the 
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teachings of Curchod, since it would provide another means of monitoring motion of the 
spine. 

Allowable Subject Matter 

5. Claims 3, 5, 8, 10 and 11-13 are objected to as being dependent upon a rejected 
base claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

6. The following is a statement of reasons for the indication of allowable subject 
matter: Claim 17 is allowable since no prior art could be found teaching or suggesting a 
second sensor is mounted to the elongated member near the second end. 

Response to Arguments 

7. Applicant's arguments filed June 29, 2007 have been fully considered but they 
are not persuasive. The Applicants argue that Carter et al fail to disclose the current 
claimed invention because Carter et al fail to disclose a first sensor and a second 
sensor "mounted to the elongated member". The Applicants further argue that the first 
and second sensors of Carter et al are mounted to a backing plate (106) and not to the 
elongated member (107). The Examiner would like to point out that while the first and 
second sensors are mounted to the backing plate, they are also mounted to or affixed to 
the elongated member. If the first and second sensors are not mounted to or affixed to 
the elongated member, the device of Carter et al would be inoperable, due to the fact 
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that the sensors would not be able to effectively measure the forces in the frontal and 
midsagittal plane in order to determine the motion of the lumbar spine. Therefore, Carter 
et al clearly anticipates the current claims. 

8. In response to applicant's argument that there is no suggestion to combine the 
references, the examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention 
where there is some teaching, suggestion, or motivation to do so found either in the 
references themselves or in the knowledge generally available to one of ordinary skill in 
the art. See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988)and In re 
Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, Carter et al 
disclose the use of a sensing means to determine a relative motion of a body part. 
Curchod also discloses a sensing means to determine a relative motion of a body part, 
utilizing optical sensors. Furthermore, Carter et al discloses displaying an output of the 
measured movements, while Curcho.d et al also discloses displaying an output of the 
measured movements. 

Conclusion 

9. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
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TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian Szmal whose telephone number is (571) 272- 
4733. The examiner can normally be reached on Monday-Friday, with second Fridays 
off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on (571) 272-4726. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free), If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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